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Hi Patricia, thank you for being here. As we all know, you are a US citizen who has been based 

in Sweden for a while now. Could you remind us your background and what led you here?   

I think it is an understatement to say that the ICAL family is very grateful to you for your 

creating the LL.M. Program. Could you please tell us more about the circumstances that 

surrounded its launch? What gave you the idea? Who contributed? And what challenges did you 

face? 

7



Many alumni of the LL.M. are still friends to this day – including those that studied during 

different years. It seems like you always had a "special touch" in hand picking the students. 

What was your secret? 

Looking back at all the years you dedicated to the LL.M., can you please share with us some of 

your happiest memories? 

As a final word, is there anything you would like to tell all the alumni reading today? Thank you 

so much for your time. 

Interview by Nadia Smahi, LL.M. (ICAL Class of 2012-2013), November 2021. 
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Hi Evelyn, thank you for being here. At such a 

young age, you have had quite an impressive 

career already. Could you remind us your 

background?   

Could you tell us what led you to Stockholm 

University? And what led you to pursue an 

LL.M., having already graduated from Harvard

Law School?

You worked for the UN World Food 

Programme for a few years. Could you tell us 

more about what you did there? In general, do 

you think that your LL.M. made a difference in 

your professional career since you have 

obtained it? 

9



You have recently been ranked in the 

prestigious and highly selective "Forbes 30 

under 30" list. Could you tell us more about 

this? 

As a final word, do you have any advice for 

students and young lawyers who are 

impressed by your achievements and also 

wish to pursue an international career (not 

necessarily in international arbitration)? 

Thanks again for your time. 

Interview by Nadia Smahi, LL.M. (ICAL Class of 
2012-2013), October 2021. 
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Can Issue Preclusion be a 
Reason for an Arbitral Award to

be Set Aside or Refused 
Enforcement: An Analysis of the 

Hong Kong Court's Decision 
in A v. AW

by Sherlin Tung, LL.M. 
(ICAL Class of 2009-2010) and 

Alex Ye, LL.M. (ICAL Class of 2017-2018)

Abstract

One interesting question that has not drawn much 

attention previously is the consequence of 

breaching the principle of preclusion, in particular 

the doctrine of issue preclusion, in rendering an 

arbitral award. Would such an arbitral award be 

set aside or refused for enforcement by the 

relevant courts? This article analyses the Hong 

Kong court's decision on this particular question 

and compares the Hong Kong position to the 

stance adopted by the courts in the U.S.. This 

article concludes that courts in both Hong Kong 

and the U.S. are reluctant to set aside or refuse 

enforcement of an arbitral award based on the 

doctrine of issue preclusion or similar doctrines 

under the public policy or manifest disregard of 

the law exception. To set aside or refuse 

enforcement of an arbitral award, the courts must 

be convinced that there was serious or egregious 

conduct involved such that due process is 

undermined.

1 Gary B. Born, International Commercial 
Arbitration, 4099 (3rd ed., Kluwer Law 
International 2021).

2 Gary B. Born, International Commercial 
Arbitration, 4100 (3rd ed., Kluwer Law 
International 2021).

3  The term "issue estoppel" is normally used in 
England, Hong Kong and Singapore, while the 

I. Introduction

One of the key objectives of international 

arbitration is to provide a final and binding 

resolution for the parties' dispute. 1 To achieve 

this objective, most national laws and arbitral 

institutional rules require parties to comply with 

the arbitral award rendered by the arbitral 

tribunal.2 In addition, many jurisdictions extend 

the principle of preclusion found in litigation to 

arbitral proceedings further strengthening the 

concept of a final and binding nature of an 

arbitral award.  

The principle of preclusion aims to alleviate the 

injustice of a party finding a way to re-litigate the 

same claims or causes of action or identical issues 

that have already been decided upon in a 

previous litigation. Generally speaking, there are 

two types of preclusion: (i) claim preclusion (also 

known as "res judicata") and (ii) issue preclusion 

(also known as "issue estoppel" or "collateral 

estoppel"). 3  Claim preclusion provides that a 

judgement or arbitral award accepting or 

rejecting a particular claim or cause of action is 

binding upon the parties to the proceeding so 

that the unsuccessful party in that proceeding 

will be precluded from attempting to revert the 

decision against the same party in a later 

litigation or arbitral proceeding.4 Whereas issue 

preclusion prevents a party from re-litigating or 

re-arbitrating, against a counter-party, a 

particular issue of fact or law forming a necessary 

ingredient in a cause of action that has been 

decided by a competent forum.5 Issue preclusion

term "collateral estoppel" is normally used in 
the U.S.

4 Gary B. Born, International Commercial 
Arbitration, 4102 (3rd ed., Kluwer Law 
International 2021).

5 Toby Landau QC, Arbitral Groundhog Day: The 
Reopening and Rearguing of Arbitral 
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aims to prevent a reopening of a particular issue 

in subsequent proceedings between the same 

parties but involving a different cause of action to 

which the same issue is relevant.6  

One interesting question that has not drawn 

much attention previously is the consequence of 

breaching the principle of preclusion, in 

particular the doctrine of issue preclusion, in 

rendering an arbitral award. Would such an 

arbitral award be set aside or refused for 

enforcement by the relevant courts? Recently, 

the Hong Kong High Court has addressed this 

particular question. 

In 2021, in a very rare move, the Hong Kong 

Court of First Instance ("HKCFI"), in W v AW, set 

aside an arbitral award due to a violation of 

public policy. The HKCFI held that the arbitral 

award rendered in an arbitration administered

by the Hong Kong International Arbitration 

Centre ("HKIAC") was "manifestly invalid" 

because the findings in the arbitral award 

contradicted and were inconsistent with the 

findings which had already been made in a 

previous separate arbitral award on the same 

issues involving the same parties and one of the 

same arbitrators.7  

II. Background

The parties, W and AW, were two companies who 

entered into two related agreements, namely, a 

Share Redemption Agreement and a Framework 

Agreement. The two agreements were part of a 

broader transaction involving the acquisition of 

AW's interests in Mainland China and both 

contained HKIAC arbitration clauses. W and AW 

were the only parties to the Share Redemption 

Determination, 2 Singapore Arbitration 
Journal, 1, para. 16 (2020).

6  Toby Landau QC, Arbitral Groundhog Day: The 
Reopening and Rearguing of Arbitral 

Agreement while the Framework Agreement was 

executed by W and AW as well as four other 

parties. 

Following a series of disputes, W commenced 

arbitration against AW and other parties under 

the Framework Agreement ("Arbitration 1"). In 

response, AW filed a counterclaim in Arbitration 

1 and commenced a separate arbitration under 

the Share Redemption Agreement ("Arbitration 

2"). AW appointed the same co-arbitrator and 

raised identical claims of misrepresentation in 

both arbitration proceedings. The remaining 

arbitrators in both arbitrations were different. 

On 13 March 2020, the arbitral tribunal in 

Arbitration 1 issued a unanimous award in W's 

favour, dismissing the counterclaim for 

misrepresentation ("Award 1"). Four months 

later, on 13 July 2020, the arbitral tribunal in 

Arbitration 2 issued a unanimous award in AW's 

favour, upholding AW's misrepresentation claim 

("Award 2"). Both awards dealt with essentially 

the same misrepresentation claim by AW.

Following these diverging awards, W applied to 

set aside Award 2. W claimed, inter alia, that 

Award 2 was in conflict with the public policy of 

Hong Kong because the arbitral tribunal in 

Arbitration 2 made inconsistent findings on the 

same issues between the same parties that had 

already been decided in Arbitration 1. AW, in 

turn, applied for leave to enforce Award 2 and 

sought an order for security to be provided by W. 

The judge's decision in A v AW was made in the 

context of AW's application for security, in which 

the merits of W's setting aside application was 

Determination, 2(1) Singapore Arbitration 
Journal, 16 (2020).

7  W v AW [2021] HKCFI 1701 ("W v AW").
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one of the circumstances that needed to be 

considered by the court.   

III. The Hong Kong Court's Decision

The public policy ground relied upon by W was 

based on the principle of issue estoppel. W 

claimed that Award 2 was in conflict with public 

policy of Hong Kong because the tribunal in 

Arbitration 2 was bound by the findings on 

common issues already determined in Award 1 

but nonetheless chose to ignore these findings 

without dealing with the matter of issue 

estoppel.8

After a detailed review of the two Awards and the 

written submissions in the two arbitrations, the 

HKCFI held that the misrepresentation claims 

raised by AW in the two arbitrations, while based 

on two different causes of actions and arising 

from two separate contracts, were a result of 

inconsistent findings based on the same issues of 

facts and law, which were necessary in a 

misrepresentation cause of action. 9 In the court's 

view, there were inconsistencies and 

contradictions which could not be reconciled in 

spite of the same facts and law, which were 

necessary to the reasoning of both arbitral 

tribunals.10  

What is important to note, however, is that in 

spite of the above findings, the HKCFI

emphasised that applications to set aside or 

oppose enforcement of an arbitral award is not 

an appeal for the court to review the correctness 

of the award on either facts or law.11 The mere 

finding that the arbitral tribunal in Arbitration 2 

8  A v AW, para. 24.
9  A v AW, para. 46.
10  A v AW, para. 33.
11  A v AW, para. 50.
12  A v AW, para. 51.
13  A v AW, para. 51.

was wrong in law to have ignored the principle of 

issue estoppel is not in itself a ground to set aside 

Award 2.12 Instead, the concern and focus of the 

court was the structural integrity of the arbitral 

process leading to the arbitral award.13 If there is 

conduct which is so serious, or egregious, such 

that due process is undermined, the court may 

consider whether the arbitral award should be 

enforced or be set aside on the ground of public 

policy.14

In this case, the court found that as AW's 

appointed arbitrator sat in both arbitrations, W 

was entitled to expect that the arbitral tribunal in 

Arbitration 2 would deal with the question of 

issue estoppel after Award 1 had been 

rendered 15 In the court's view, when AW's 

appointed arbitrator became aware of the 

findings made in Award 1, fairness and the justice 

of the case required AW's appointed arbitrator to 

invite submissions to be made by the parties in 

Arbitration 2. 16  However, AW's appointed 

arbitrator did not issue any dissenting decision in 

either of the arbitrations, nor did AW's appointed 

arbitrator provide any explanation in Award 2 as 

to why there were inconsistent findings. 17 The 

court held that AW's appointed arbitrator's

failure to deal with and explain the inconsistent 

findings on essentially the same issues 

constituted an injustice and grave unfairness to 

W.18

In light of the above findings, the court found 

Award 2 "manifestly invalid" as the enforcement 

of the Award would be contrary to Hong Kong's 

conceptions of justice. 19 Material to the court's 

14  A v AW, para. 52.
15  A v AW, para. 52.
16  A v AW, para. 53.
17  A v AW, para. 52.
18  A v AW, para. 52.
19  Ibid, para. 56. 
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decision on the invalidity of Award 2 was the fact 

that AW's appointed arbitrator was the common 

arbitrator in both Arbitrations.20  

IV. Analysis

A. High Threshold for Setting Aside or
Refusing Enforcement

The HKCFI in A v AW made it clear that the 

doctrine of issue preclusion on its own is not a 

ground to set aside or refuse enforcement of an 

arbitral award, even if an applicant can prove 

that the arbitral tribunal was wrong in law to 

have ignored such doctrine. 21 The threshold to 

set aside or refuse enforcement of an arbitral 

award in Hong Kong is high.

To constitute a ground to set aside or oppose 

enforcement of an arbitral award for a case 

involving the doctrine of issue preclusion, the 

relevant conduct  must be so serious, or 

egregious such that due process is undermined.22

It is only when the court is convinced that the 

structural integrity of the arbitral process and 

the arbitral award is affected by such conduct, 

would the court consider setting aside or 

refusing enforcement on the ground of public 

policy.23  

The material factor relied upon by the court was 

the appointment of the same arbitrator in both 

arbitrations. In spite of the same arbitrator 

sitting in both arbitrations, the tribunal in 

Arbitration 2 issued Award 2 without dealing 

with and explaining the inconsistent findings on 

identical issues made in Award 1 and Award 2.24

These facts heightened the sense of injustice and 

unfairness to W, which, according to the HKCFI, 

constituted a violation of the public policy of 

20  A v AW, para. 56.
21  A v AW, para. 50.
22  A v AW, para. 51.

Hong Kong. Nevertheless, while finding Award 2 

"manifestly invalid", the Hong Kong court's 

judgement in W v AW shows that the Hong Kong 

courts have a high threshold for setting aside or

refusing enforcement of an arbitral award on the 

basis of issue preclusion. This demonstrates 

Hong Kong's pro-arbitration stance. 

Describing A v AW as a "highly unusual case", the 

HKCFI's reliance on the unique factor of the 

presence of a common arbitrator in both 

arbitrations in its judgement indicates the very 

limited situation where the doctrine of issue 

preclusion could be used as a basis to set aside 

and/or oppose enforcement of an arbitral award. 

Following the HKCFI's reasoning, for a successful 

application to set aside or refuse enforcement of 

an award in Hong Kong, it is not sufficient to 

show that an arbitral tribunal is wrong in law to 

have ignored the doctrine of issue preclusion in 

the award. Nor is it sufficient to show that the 

sole reason to set aside an award is because an 

issue had already been previously decided. There 

must also exist factors to show that the failure of 

the arbitral tribunal in taking a 180 degree turn 

on an identical issue based on the same set of law 

and facts is to the heightened level of a serious, 

egregious act that cannot be excused. 

B. Comparable to the U.S. doctrine of
Manifest Disregard of the Law

The requirements to set aside or refuse 

enforcement of an arbitral award in Hong Kong 

are comparable to the requirements for setting 

aside or refusing enforcement of an award in the 

U.S. Specifically, the reasons relied upon in A v. 

AW are similar to the controversial doctrine of 

"manifest disregard of the law" in the United 

23  A v AW, para. 51.
24  A v AW, para. 52.
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States of America ("U.S."), which also requires 

quite a high threshold to be reached for an 

application to vacate an award to be successful.

The U.S. Supreme Court has held that the Federal 

Arbitration Act ("FAA") provides the exclusive 

grounds for vacating an arbitral award rendered 

in the U.S.25 Specifically, under Chapter 1, Section 

10 of the FAA, a court may vacate an arbitral 

award only if limited grounds exist. The grounds 

provided by the FAA are: (i) the award is a result 

of corruption or fraud; (ii) there was evident 

partiality or corruption of an arbitrator; (iii) 

there was arbitrator misconduct; or (iv) the 

arbitrators exceeded their powers, or so 

imperfectly executed them that a mutual, final 

and definite award was not made.26

In addition to these four statutory grounds, the 

U.S. federal courts are split as to whether the 

doctrine of a manifest disregard of the law 

remains an additional basis to vacate an arbitral 

award. The doctrine of a manifest disregard of 

the law has its roots from the U.S. Supreme Court, 

which use this term passively in dicta in 1953 in 

its decision in Wilko v Swan.27  Specifically, the 

U.S. Supreme Court remarked that any "failure

[by an arbitrator]" in order to vacate an award 

"would need to be made clearly to appear…" since 

"interpretations of…law by the arbitrators in 

contrast to manifest disregard are not subject, in 

the federal courts, to judicial review for error in 

interpretation". 28 To this day, it remains unclear 

what the Supreme Court intended by these 

25  Hall Street Associates v Mattel, 552 US 576 
(2008).

26  9 U.S.C. Section 10.
27  Wilko v. Swan, 346 U.S. 427 (1953).
28  Wilko v. Swan, 346 U.S. at 436-437 (1953).
29  See Jonathan J. Tompkins, Manifest Disregard 

of the Law: The Continuing Evolution of an 
Historically Ambiguous Vacatur Standard, 

cryptic remarks and there is now a circuit split as 

to whether the doctrine of a manifest disregard 

of the law is a valid ground for vacating arbitral 

awards.  

The Second Circuit (which encompasses New 

York, a jurisdiction that hears a large number of 

international arbitration matters in the U.S.) as 

well as the Fourth, Sixth, Ninth and Tenth Circuits, 

have held that the doctrine of manifest disregard 

of the law is a valid ground for vacating arbitral 

awards. 29 However, the Second and Ninth 

Circuits have taken this one step further and 

found that the doctrine of manifest disregard of 

the law on its own is not sufficient as an 

independent, non-statutory ground for vacating 

an award. Instead, the courts in the Second and 

Ninth Circuits consider that arbitrators who 

manifestly disregard the law have "exceeded their 

power" under section 10(a)(4) of the FAA. 

Accordingly, because the arbitrator is aware of a 

controlling legal principle yet refuses to apply it, 

the arbitrator disregards the law in such a 

manner as to exceed the powers that have been 

bestowed on the arbitrator.30 Nevertheless, even 

the Second and Ninth Circuits recognize the 

doctrine of a manifest disregard of the law as part 

of a test to determine whether an arbitral award 

should be vacated. The doctrine of a manifest 

disregard of the law as a reason to vacate an 

award remains an open question in the Third 

Circuit and the District of Columbia, it has been 

completely abandoned by the Fifth and Eight 

Circuits, and whether it exists as an independent, 

12(2) Dispute Resolution International, 154-
158 (2018).

30  See Jonathan J. Tompkins, Manifest Disregard 
of the Law: The Continuing Evolution of an 
Historically Ambiguous Vacatur Standard, 
12(2) Dispute Resolution International, 156, 
154-158 (2018).
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non-statutory ground for vacating an award is 

not yet fully decided in the First, Seventh, and 

Eleventh Circuits. While the U.S. does not have an 

express public policy prong for vacating an 

award, the doctrine of a manifest disregard of the 

law, while controversial not only of its existence 

but also application, would be the relevant test to 

apply under circumstances similar to those 

present in A v. AW. 

In Interdigital Communications Corporation and 

Interdigital Technology Corporation v Samsung 

Electronics Co., Ltd., the Southern District Court of 

New York (a part of the Second Circuit) held that

a party relying on the doctrine of a manifest 

disregard of the law in order to vacate an arbitral 

award must prove a two prong test: (i) the 

arbitrator knew of a governing legal principle yet 

refused to apply it or ignored it altogether; and (ii) 

the law ignored by the arbitrator was well 

defined, explicit, and clearly applicable to the 

case. 31  The court reasoned that in order to show 

the first prong of the test was met, there must be 

showing of the arbitrator's intent to "flout" the 

principle, either based on the arbitrator's explicit 

acknowledgement, or, the court could infer the 

intent if it found that the error made was so 

obvious that it would be instantly perceived by 

the average person qualified to serve as an 

arbitrator. 32 Accordingly, the "knowledge" of a 

governing legal principle would be either actual 

knowledge or knowledge that should not have 

been unknown.

Looking at the situation in A v AW, for the circuits

that recognize the doctrine of a manifest 

31  Interdigital Communications Corporation and 
Interdigital Technology Corporation v 
Samsung Electronics Co., Ltd., 528 F.Supp.2d 
340, (S.D.N.Y. 2007) ("Interdigital v 
Samsung").

disregard of the law as a reason to vacate an 

arbitral award would also, in very limited 

circumstances, decide to vacate the arbitral 

award. As the court in Interdigital vs Samsung

explained, an arbitral award can only be vacated 

on a ground of a manifest disregard of the law

where "some egregious impropriety on the part of 

the arbitrator is apparent". 33 If there is even a 

"barely colorable" justification for the outcome 

reached, the court must confirm the arbitral 

award.34 In spite of these limited circumstances, 

it appears that the same conclusion as the HKCFI 

in A v AW would be reached should the

Interdigital v. Samsung test be applied. First, the

arbitrator who sat in both Arbitration 1 and 

Arbitration 2 had clear knowledge that a 

situation involving issue preclusion was present, 

given that a party raised identical claims based 

on the same set of facts and legal basis, and the 

arbitrator should have raised it with the arbitral 

tribunal in Arbitration 2 once the final award in 

Arbitration 1 was rendered. Second, the

existence of the same issue for decision in 

Arbitration 1 and Arbitration 2 and the decision 

made by the arbitral tribunal in Arbitration 1 was 

well defined, explicit, and clearly applicable to 

Arbitration 2. The issues existing in both 

Arbitration 1 and Arbitration 2 were identical 

claims and based on the same set of facts and 

legal basis. By ignoring the fact that an identical

issue had already been decided upon based on 

the same set of facts and legal basis and then 

deciding in a completely opposite way, the 

arbitral tribunal had arguably committed an 

egregious impropriety and the courts would 

32  Interdigital v Samsung, para. 356.
33  Robin Weiss v Sallie Mae, Inc., 939 F.3d 105 

(2019) ("Weiss v Sallie Mae"), 109.
34  Robin Weiss v Sallie Mae, Inc., 939 F.3d 105 

(2019) ("Weiss v Sallie Mae"), 109.
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likely also vacate the arbitral award on the 

grounds of a manifest disregard of the law.

C. Cases Where a Court Will Set Aside or
Refuse Enforcement Under Issue
Preclusion or Related Doctrines Remain
Rare

Notwithstanding Hong Kong court's decision to 

set aside the underlying arbitral award in A v AW,

for an arbitral award involving potential issues of 

issue preclusion, it is rare that the relevant 

conduct of the arbitral tribunal would amount to 

the structural integrity of an arbitral process 

being undermined or for a manifest disregard of 

the law to be recognized.  It is clear that A v AW is 

a "highly unusual case".

The Southern District Court of New York's

decision in Interdigital v Samsung is a clear 

example of courts' deferential approach to the

arbitral tribunal's decision and the high 

threshold that needs to be met in order for an 

arbitral award involving potential issues of issue 

preclusion (or any other reason) to be vacated. In 

Interdigital v Samsung, the court refused an 

application to vacate an arbitral award on the 

basis that the arbitral tribunal manifestly 

disregarded the principle of collateral estoppel. 

The court held, amongst other things, that there 

was a "colorable justification" for the arbitral 

tribunal to conclude that the previous award 

should not be accorded collateral estoppel effect, 

which compelled the court to confirm the arbitral 

award.35  

Interdigital and Samsung were parties to two 

arbitrations arising out of a patent licensing 

agreement between them. The disputes in the 

two arbitrations concerned calculation of 

payment by Samsung of royalty fees to 

35  Weiss v Sallie Mae, 356, 358.
36  Weiss v Sallie Mae, 357.

Interdigital in two different periods, i.e., Period 1 

and Period 2.  In the first award ("Samsung I 

Award"), the tribunal in the first arbitration 

accepted Samsung's position on calculating the 

royalty fees for Period 1. In the second award 

("Samsung II Award"), the tribunal in the 

second arbitration did not accept Samsung's 

position in calculating the royalty fees for Period 

2. Interdigital filed its petition to the U.S. District

Court in New York to confirm the Samsung II

Award. Samsung filed its opposition to the

petition as well as a cross-petition to vacate the

Samsung II Award.

The U.S. District Court in New York held that it 

was clear from the Samsung II Award that the 

arbitral tribunal in the second arbitration 

acknowledged the relevance of the doctrine of 

collateral estoppel to the issues in the second 

arbitration.36 It was also clear to the court that 

the arbitral tribunal in the second arbitration 

found that the Samsung I Award addressed a 

separate and distinct issue than that before them, 

and thus, should not be accorded collateral 

estoppel effect. 37 The court noted the arbitral 

tribunal's finding in the Samsung II Award that 

the Samsung I Award was limited to Period 1, and 

accordingly was not determinative of the issue 

before them, which related to the royalty 

obligation for Period 2.38  

In light of the above findings, the court held that 

the arbitral tribunal in the second arbitration 

clearly had a "colorable justification" to conclude 

that, although collateral estoppel bounds the 

parties to the findings in the Samsung I Award to 

the extent the identical issues were involved, the 

issue of Samsung's Period 1 royalty obligation 

37  Weiss v Sallie Mae, 357.
38  Weiss v Sallie Mae, 357.

17



that was addressed in the first arbitration was 

not identical to the issue of Samsung's Period 2 

royalty obligation that was being addressed in 

second arbitration.39 Accordingly, the court held 

that the arbitral tribunal in the second 

arbitration did not manifestly disregard the law 

of collateral estoppel, and thus confirmed the 

Samsung II Award.40  

V. Conclusion

The mere existence of the issue of issue 

preclusion in an arbitral award is not sufficient to 

set aside or refuse enforcement of an award in 

Hong Kong and in the U.S. 

It is clear from W v AW and interdigital v Samsung 

that courts in both Hong Kong and the U.S. are 

reluctant to set aside or refuse enforcement of an 

arbitral award based on the doctrine of issue 

preclusion or similar doctrines under the public 

policy or manifest disregard of the law exception. 

A mere violation of the doctrine of issue 

preclusion itself is not a sufficient ground to set 

aside or oppose enforcement of an arbitral award. 

The courts must be convinced that there was

serious or egregious conduct involved such that 

due process is undermined.  

The Hong Kong court's reliance on the unique 

factors of existence of a common arbitrator in the

two arbitrations in A v AW where unanimous 

awards were issued in both arbitrations indicate 

that factors of similar nature must be present in 

order to elevate the relevant conduct to the level 

of undermining the structural integrity of the 

arbitral process. Had the second award in 

Arbitration 2 had a dissenting opinion, or, had the 

arbitral tribunal in Arbitration 2 acknowledge 

the existence of the findings on the identical 

issues in Arbitration 1 and explain their 

39  Weiss v Sallie Mae, 358.

discrepancy, the HKCFI would have been unlikely 

to have set aside the arbitral award in Arbitration. 

This was in line with the court's reasoning in 

Interdigital v Samsung despite the existence of 

two arbitrations over identical issues to be 

decided.  
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The Duty of Curiosity of the 
Parties in the Age of Social 

Media 

by Chloé Heydarian, LL.M. 
(ICAL Class of 2020-2021) 

Abstract 

This article will analyse the duty of curiosity in 

relation to the Sun Yang v. WADA case. In said 

case, the claimant, the Chinese swimmer Sun Yang, 

challenged one of the arbitrators for lacking 

impartiality and independence. The challenged 

arbitrator had published racist tweets against the 

Chinese community at the same time as the 

arbitral proceedings were taking place. The author 

argues that the parties should be seen as having a 

duty of curiosity limited to prior to the 

commencement of the arbitration proceedings. 

Moreover, this duty of curiosity should be limited in 

time, or it will create an unfair burden to the 

parties, who would then have an unlimited duty to 

investigate for the parties.    

I. Introduction

On 22 December 2020,1 the Swiss Federal

Supreme Court revised an award of the Court of

Arbitration for Sport2 (hereinafter referred to as

1 Sun Yang v. WADA, 4A_318/2020 (SFSC 22 
December 2020).  

2 World Anti-Doping Agency v. Mr Sun Yang & 
Fédération Internationale de Natation (FINA), 
2019/A/6148 (CAS 28 February 2019).  

3 Sun Yang v. WADA, 4A_318/2020 (SFSC 22 
December 2020). 

4 Panagiotis Kyriakou and Charlène Thommen, 
The Revision of Arbitral Awards on 
Independence and Impartiality-Related 
Grounds: Delimiting the Parties “Duty of 
Curiosity” in the Age of Social Media (Kluwer 
Arbitration Blog, 27th February 2021) 
<http://arbitrationblog.kluwerarbitration.co
m/2021/02/27/the-revision-of-arbitral-
awards-on-independence-and-impartiality-

the CAS) and affirmed that parties have “a duty of 

curiosity”, which should not turn “into an 

obligation to carry out extensive investigations”3 

of the impartiality and independence of 

arbitrators, no matter if the litigious fact was 

online. This decision is exceptional because out of 

the forty-one revision requests filed before the 

Swiss Federal Supreme Court, only three had 

recently been successful.4 Indeed, an award can 

be revised only if the requesting party has 

demonstrated a certain level of “due diligence” as 

it pertains to the discovery of the previously 

unknown facts, evidence or grounds of 

impartiality forming the basis of a given request.5 

The CAS affirmed in its award that the Chinese 

swimmer Sun Yang (hereinafter referred to as the 

Claimant) had failed his duty of curiosity by not 

investigating extensively as to the level of the 

sanctions, i.e., an eight-year ban from swimming. 

It also held that the Claimant should have 

investigated the social media of the arbitrator, his 

Twitter to be exact. The Claimant could and 

should have discovered the litigious tweets 

because the arbitrator has published them during 

the arbitral procedure. The fact that a retired 

journalist could have found the information, is 

related-grounds-delimiting-the-parties-duty-
of-curiosity-in-the-age-of-social-media/> 
accessed 22 January 2022. 

5  Panagiotis Kyriakou and Charlène Thommen, 
The Revision of Arbitral Awards on 
Independence and Impartiality-Related 
Grounds: Delimiting the Parties “Duty of 
Curiosity” in the Age of Social Media (Kluwer 
Arbitration Blog, 27th February 2021) 
<http://arbitrationblog.kluwerarbitration.co
m/2021/02/27/the-revision-of-arbitral-
awards-on-independence-and-impartiality-
related-grounds-delimiting-the-parties-duty-
of-curiosity-in-the-age-of-social-media/> 
accessed 22 January 2022. 
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additional evidence for the CAS proving that the 

Claimant has failed his duty of curiosity.  

The question of whether a party should 

investigate the social media of an arbitrator and 

to what extent is delicate. However, knowing that 

79% of the US adult between 18 to 49 years old 

use Facebook,6 38% of the 18 to 29 and 26% of 

the 30 to 49 use Twitter,7 28% of the 18 to 29 and 

37% of the 30 to 49 use LinkedIn ,8 it can be easily 

affirmed that social medias offer a virtual gold 

mine of information.9 This could probably lead to 

an increase in the number of disputes regarding 

the duty of curiosity of the parties, but also the 

duty of disclosure of the arbitrator.  

Whereas guidelines10 and ethical codes11 exist on 

what an arbitrator should disclose and how to 

behave online, this information does not exist 

regarding the scope of the duty of curiosity of the 

parties. Glick and Stipanowich affirmed, that 

“arbitrators should monitor information that is 

available about them on the Internet and control 

the information they post online, especially on 

social media sites […] and think about whether 

their Internet activities might require 

6  Social Media Fact Sheet (Pew Research 
Center) 
<https://www.pewresearch.org/internet/fac
t-sheet/social-media/> accessed 22 January
2022.

7  Social Media Fact Sheet (Pew Research 
Center) 
<https://www.pewresearch.org/internet/fac
t-sheet/social-media/> accessed 22 January
2022.

8  Social Media Fact Sheet (Pew Research 
Center) 
<https://www.pewresearch.org/internet/fac
t-sheet/social-media/> accessed 22 January
2022.

9  Jan L. Jacobowitz and Danielle Singer, The 
Social Media Frontier: Exploring a New 
Mandate for Competence in the Practice of Law, 
68 U.Miami L.Rev. 445, 472, 445 – 485 (2014). 

disclosure”.12 Therefore, arbitrators must have 

the primary duty to disclose to the parties any 

information that could raise doubts towards their 

independence and/or impartiality. In the Sun 

Yang vs. Wada case (hereinafter referred to as the 

SY case), the arbitrator had published a series of 

controversial tweets targeting Chinese citizens.13 

The question of his impartiality will not be more 

extensively studied as there is no doubt that the 

arbitrator is lacking this obligation. 

It seems possible to argue that, in the close future, 

there will be a march towards an extensive duty 

of curiosity of the parties, which means that they 

will have to investigate the social media of the 

arbitrators (II). However, this extensive duty 

should not become unlimited (III).  

II. The Need of Investigating the
Social Media of the Arbitrators

The arbitrator’s duty of disclosure is 

counterbalanced by the so-called duty of 

curiosity of the parties. The duty of curiosity can 

be defined as the duty for the parties to 

investigate easily accessible information that 

could question the independence or impartiality 

10  IBA Guidelines on Conflict of Interest in 
International Arbitration, 23 October 2014. 

11  Social Media Ethics Guidelines of the New 
York State Bar association, 20 June 2019. 
<https://nysba.org/NYSBA/Meetings%20De
partment/2018%20Annual%20Meeting/Cou
rsebooks/Dispute%20Resolution/3.Social-
Media-Guidance-Note-Final062015.pdf> 
accessed 22 January 2022. 

12  Ruth V. Glick and Laura J. Stipanowich, Some 
guidance concerning the obligation to disclose 
internet activity and online relationships, 67 
No.1, Dispute Resolution Journal, 28, 22-29 
(2012).   

13  Sun Yang v. WADA, 4A_318/2020 (SFSC. 22 
December 2020). 
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of an arbitrator.14 However, this duty lacks clarity 

as it also varies according to the circumstances of 

each case. In article 180(2) of the Swiss Private 

International Law on Act (PILA), the duty of 

curiosity is explicitly stated as it includes the 

parties’ duty to investigate. The Swiss Supreme 

Court had already confirmed this principle in the 

Valverde case in 2012, by stating that parties 

cannot rely fully on the disclosure made by 

arbitrators.15 Instead, they must do some 

investigation themselves, even if there is no 

reason in advance to be suspicious of the 

arbitrator’s dependence or partiality. The 

Supreme Court also added that the level of 

diligence imposed on parties is even higher in 

Sport arbitration dispute. In contradiction with 

its previous jurisprudence, the Court recognized 

in the SY case that the parties have a duty of 

curiosity, but that such duty was not extensive.  

The duty of curiosity is not unlimited as it is 

circumscribed to easily accessible facts. 

Mavromati and Reeb affirm that the article R34 of 

the Code of the Court of Arbitration for Sport  

implies that the parties should investigate on the 

internet.16 This has been confirmed in the SY case, 

where the Court required the parties to 

investigate through computer engines and 

“consult sources likely to provide, a priori, 

elements revealing a possible risk of bias on the 

14  Eric Loquin, L´essor de l´obligation de curiosité 
des parties au moment de la constitution du 
tribunal arbitral, note sous Paris, Pôle 1 – Ch. 
1, 12 avril 2016, Rev. Arb. Volume 2017, Issue 
1, 251, 240-253 (2017). 

15  Valverde v. Italian Olympic Committee, 
4A_234/2010 (SFSC. 29 October 2010). 

16  Despina Mavromati and Mathieu Reeb, The 
Code of the Court of Arbitration for Sport: 
Commentary, Cases and Materials, 161, Kluwer 
Law International; (2015). 

17  Sun Yang v. WADA, 4A_318/2020 (SFSC 22 
December 2020), section 6.5. 

part of an arbitrator, such as the websites of the 

main arbitral institutions, of the parties, of their 

counsel and of the law firms in which they 

practice, the law firms in which certain 

arbitrators work, and – in the field of sports 

arbitration – those of the Respondent Foundation 

and of the sports institutions concerned”.17 

Surprisingly, the Court did not include social 

media and affirmed that, even if information on 

social media are freely accessible, such access is 

not easy. Thus, the parties do not seem to have 

the duty to consult the arbitrator’s social media.  

The Court explained this distinction by referring 

to the work of El Chazli,18 who states that all 

information online is presumed freely accessible 

from a material point of view, but not necessarily 

from an intellectual point of view. It means, that 

even though a piece of information can be easily 

and freely accessible thank to a simple “click”, it 

does not mean that the information will also be 

easily identifiable.19 Consequently, a party would 

need to do extensive research only if there are 

alarming signs that the partiality of an arbitrator 

can be questioned.20 The Court in the SY case, 

thereafter, concedes that the Twitter account of 

the arbitrator was accessible to all the general 

public as it is one of the first results shown by 

Google. Accordingly, the parties could in theory 

have had easy access to it. However, since the first 

18  Karim El Chazli, L'impartialité de l'arbitre, 
Étude de la mise en œuvre de l'exigence 
d'impartialité de l'arbitre, 325, 330 (L.G.D.J 
Edition (2020). 

19  Karim El Chazli, L'impartialité de l'arbitre, 
Étude de la mise en œuvre de l'exigence 
d'impartialité de l'arbitre, 329 (L.G.D.J Edition 
(2020). 

20  Karim El Chazli, L'impartialité de l'arbitre, 
Étude de la mise en œuvre de l'exigence 
d'impartialité de l'arbitre, 329 (L.G.D.J Edition 
(2020). 
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tweets were not showing a certain partiality of 

the arbitrator, the Court declared that the parties 

didn’t have a duty to do more extensive research.  

Contrary to the Court’s position, one could argue 

that, because social media are easily accessible, 

parties should consult them deeper than just the 

first few posts or tweets. However during the first 

instance, the CAS’s position that the Claimant 

should have searched with “China” as a keyword, 

might be questioned as well because such an 

investigation would work from the premise that 

the arbitrator had racist inclinations.21 At the 

outset, besides having racist inclinations, an 

arbitrator might have other issues relating to its 

impartiality, such as its law firm advising 

regularly the opposing party.22 How to delimitate 

investigations of this kind is thus a complex 

question.  

An idea would be to use the French praetorian 

concept of “notorious facts”, to decide if the 

information is easily accessible. The Paris Court 

of Appeal23 has stated that a fact is notorious 

when the arbitrator has no obligation to reveal it 

since such fact is supposed to be known by all 

parties. Indeed, the Court has confirmed that the 

information was to be considered notorious 

because it was online and was supposed to be on 

a website well-known by all German law firms.24 

The Paris Court of Appeal upheld this position 

even though the party was not a German law firm 

and thus needed more than “a click” to be able to 

find the information. The Paris Court of Appeal 

implied that the fact was notorious because it was 

online, even though it was hardly accessible. One 

could argue, in the SY case, without being as strict 

21  Sun Yang v. WADA, 4A_318/2020 (SFSC 22 
December 2020). 

22  IBA Guidelines on Conflict of Interest in 
International Arbitration, 23 October 2014. 

as the Paris Court of Appeal, that information on 

social media such as Twitter should be 

considered as notorious facts. Indeed, social 

media and specifically Twitter are not hardly 

accessible, hence the Claimant could be seen as 

having had a duty to investigate the arbitrator’s 

Twitter account in a more extensive way, instead 

of being bound to investigate the first tweets only. 

In the SY case, the Claimant had called on a 

forensic expert to investigate the impartiality and 

independence of the arbitrator, without finding 

anything that could question its impartiality. The 

fact that a retired journalist could find the 

litigious tweets does not necessarily mean that 

the Claimant had failed in its duty of curiosity. 

The hiring of an expert forensic makes for a 

strong argument of good faith. It seems possible 

to argue that a google search is probably not 

sufficient any longer to fulfil the duty of curiosity. 

The duty thus rather risk becoming an obligation 

and it might be a reason to therefore discuss more 

strict limits on the duty of curiosity. 

III. Limiting the Duty of Curiosity

In the SY case, the Court stated that a party should 

not be obliged to pursue its investigation, 

including on social media, once the arbitral 

procedure has started. Already in 2016, the Swiss 

Federal Supreme Court affirmed that ex-post 

discovery of a violation of the provisions 

governing the composition of the arbitral tribunal 

is a ground for revision.25 This ground has been 

expressly recognized with the new PILA, which 

entered into force on 1 January 2021 under 

23  16-09386 (Paris CA. 27 March 2018). 
24  16-09386 (Paris CA. 27 March 2018). 
25  X. S.p.A v. Y.B.V, 4A_386/2015 (SFSC 7 

September 2016). 
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article 190a.26 Thus, the duty of curiosity of the 

parties is limited to prior to the commencement 

of the arbitration proceedings only. Once the 

proceedings start, this duty is instantly replaced 

by the obligation of disclosure of the arbitrator. 

Therefore, the Claimant had no duty to look for 

the arbitrator’s Twitter account during the 

arbitral proceedings and could have not known 

or been aware of the litigious tweets. 

The Court further pointed out that in this case, the 

arbitrator was very active on his Twitter account, 

and thus it would have been unreasonable to be 

too demanding towards the parties. However, the 

Court did not define what is the reasonable time 

that the parties should spend investigating the 

impartiality of an arbitrator, knowing that they 

have no more than seven days to file a challenge 

at the time of the chairperson’s appointment. 

There are two options, either the parties 

investigate all the posts on social media the 

arbitrator has posted for x number of years, or as 

proposed by Delanoy, parties´ investigation is 

limited to a certain amount of time and/or 

number of clicks on internet.27 

Both options have their flaws, as stated 

previously. For example, some arbitrators are 

more prolific than others. Thus, in order to read 

all the posts the arbitrator had published, even 

26  Article 190a PILA: “A party may request a 
review of an award if it has subsequently 
become aware of significant facts or 
uncovered decisive evidence which it could 
not have produced in the earlier proceedings 
despite exercising due diligence; the 
foregoing does not apply to facts or evidence 
that came into existence after the award was 
issued”.  

27  Louis-Christophe Delanoy Indépendance de 
l’arbitre : la Cour de cassation confirme la 
variabilité dans le temps de l’obligation de 
révélation, note sous Cass. Civ. 1ère, 3 octobre 

only the last two years, it could take either 

minutes or days. Limiting the amount of time 

seems to be a better alternative, but then the 

question would be raised of what a reasonable 

amount of time would be for a party to dedicate 

for this kind of investigations? The best solution 

would probably be that the arbitral institutions 

should be the ones giving an answer and adapt it 

according to the size of the claim, also bearing in 

mind whether the process is an expedited 

arbitration or not. However, to not transform the 

“duty of curiosity into an obligation to carry out 

extensive investigations, if not almost 

unlimited”,28 one could argue that the 

investigations should not take more than a couple 

of hours.   

IV. Conclusion

Already in 2012, Glick and Stipanowich were 

predicting that there will be cases involving 

arbitrator´s Internet activity and the issue of 

arbitrator disclosure.29 Indeed, they wondered 

whether Courts would accept to challenge or set-

aside an award based on information found 

online, if the information was available before the 

beginning of arbitral proceedings.30 The Court in 

the SY case answered this question, reaffirming 

the principle that the duty of curiosity of the 

2019, Rev. Arb. Volume 2020 Issue 2, 430, 
425- 435 (2020).

28  Sun Yang v. WADA, 4A_318/2020 (SFSC. 22 
December 2020). 

29  Ruth V. Glick and Laura J. Stipanowich, Some 
guidance concerning the obligation to disclose 
internet activity and online relationships, 67 
No.1, Dispute Resolution Journal, 24, 22-29 
(2012).   

30  Ruth V. Glick and Laura J. Stipanowich, Some 
guidance concerning the obligation to disclose 
internet activity and online relationships, 67 
No.1, Dispute Resolution Journal, 25, 22-29 
(2012).   
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parties does not equal an extensive and unlimited 

duty to investigate. Moreover, this duty is limited 

in time and should not be prolonged after the 

commencement of the arbitral proceedings.  

Instead, the duty of disclosure of arbitrators may 

be more extensive. Indeed, the IBA Guidelines 

state that if there is “any doubt as to whether an 

arbitrator should disclose certain facts or 

circumstances, it should be resolved in favour of 

disclosure”.31 The recent international 

jurisprudence also seems to confirm this. The 

English Supreme Court found in the Halliburton 

case,32 that the duty of disclosure is extensive, 

since a breach may occur even if the undisclosed 

fact is not sufficient to establish an apparent bias. 

Hence, the Court concluded that the failure to 

disclose certain facts and circumstances was 

itself a factor to which the fair-minded and 

informed observer would have regarded in 

reaching a conclusion as to whether there was a 

real possibility of bias.33 This conclusion was also 

applied to a certain extent in the Eiser v. Spain 

case.34 Indeed, in this case, the challenged-

arbitrator had not disclosed public information 

that was easily accessible. However, the Tribunal 

concluded that “the existence of the information 

in the public domain does not discharge the 

burden of the Eiser Parties to prove that Spain 

was aware of the relevant facts”.35 Therefore, the 

duty of disclosure seems to be a safeguard against 

31  IBA Guidelines on Conflict of Interest in 
International Arbitration, 23 October 2014, 
Part I, General standard 3.d. 

32  Halliburton Company vs. Chubb Bermuda 
Insurance Ltd, 46 (UKSC, 27 November 2020). 

33  Karim El Chazli, The UK Supreme Court on 
Arbitrator’s Apparent Bias and Disclosure: 
Some Clarifications and Missed 
Opportunities: Halliburton Company v Chubb 

an extensive and unlimited duty of curiosity of 

the parties.  

To conclude, the Sun YG case reveals the need to 

define to which extent the parties have to fulfill 

their duty of curiosity. Otherwise, there may be 

more disputes regarding ex post-evidence which 

could lead to question regarding the impartiality 

or independence of arbitrators.  

Chloé Heydarian, LL.M. 

Chloé is a French jurist who graduated from the 

ICAL program in 2021.  She holds a Master's degree 

in Business Law from the Université Paris Est 

Créteil.  

Email:  Heydarian.chloe@yahoo.fr 

Bermuda Insurance Ltd [2020] UKSC 48, 2 
Civil Quaterly Issue, Thomson Reuters, 75 – 
85, 82 (2021). 

34  Eiser Infrastructure Limited and Energia Solar 
Luxemburg S.À.R.L. v Kingdom of Spain, Case 
No. ARB/13/36 (ICSID, 11 June 2020). 

35  Eiser Infrastructure Limited and Energia Solar 
Luxemburg S.À.R.L. v Kingdom of Spain, Case 
No. ARB/13/36, 61 (ICSID, 11 June 2020).  
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Recent Development in 
Arbitration (Sweden): SCC Rules 
for Express Dispute Settlement 

I. Introduction

SCC

SCC Express

Rules

II. Main Features of the Dispute
Resolution Method

Assessment

Neutral

III. Overview of the Proceedings

Request

 

Guidelines
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Response

Appointing the Neutral

 

 

 

Challenging the Neutral
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Case management conference

Assessment

 

 

 

ex aequo et 

bono amiable compositeur

Confidentiality
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IV. A Decision in the Form of Findings

findings

or

findings

together with

V. Practical Concerns: Costs of the
Proceedings
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Recent Development in 
Arbitration (India): E-Sports 
Arbitration in India – Will It 

Bloom or Fade?

by Pooja Damodaran, LL.M.

(ICAL Class of 2019-2020)

I. Introduction

Even though the concept of e-sports arbitration

is quite new, the industry of e-sports traces its

origin back to 1972. One of the first

championship was the space invaders

championship followed by StarCraft 2

tournament on the computer (PC) which saw a

world-wide audience of 50 million online

viewers. Ever since the e-sports industry has

gained serious momentum, the rough

mathematical profit of this industry is about $1

billion as of renowned sources (Global E-Sports

Revenue Reaches More Than $1 Billion As

Audience Figures Exceed 433 Million,

https://www.forbes.com/sites/jamesayles/201

9/12/03/global-E-Sports-revenue-reaches-

more-than-1-billion-as-audience-figures-

exceed-433million/?sh=3d20f4d91329 last

accessed on 28 November 2021).

The e-sports industries have currently appeared

in the Asian Games and Olympics for its

recognition in these world-class events.

Information available currently is that e-sports

is a sport recognised by the International

Olympic Committee (IOC) and Olympic Council

of Asia (OCA) and is a considered medal sport in

AsianGames’22. In the words of the Director of

E-Sports Federation of India (ESFI), “E-Sports is

the only sport that can outrun cricket, India’s

most popular sport right now”

(https://www.wipo.int/wipo_magazine/en/201

8/01/article_0004.html last accessed on 28

November 2021). 

II. E-Sports Games on the Rise in India

India, like most nations with wide youth

population, have seen significant growth in the

E-sport sector. Some of the famous international

e-sporting games played in India are Dota, FIFA,

Counterstrike or Fortnite and Indian-based

games such as Teen Patti, Rummy, Poker and

Fantasy Sports are few e-sport games allowed to

be played for money, making it a considerable

revenue avenue for many young gaming minds

(Ikigai Law, Unpacking a billion-dollar industry:

digital games and sports in India, An IAMAI

Report (January 2021), pp. 6, 7).

However, certain regulatory measures, such as

betting bans, make it complicated for one to

indulge in these games on a longer run.

Although there are no federal laws against

online betting, Indian laws presently allow for

gambling on games of skill and not on games of

chance (State of Bombay v. Chamarbaugwala,

AIR 1957 SC 699 and AIR 1957 SC 628).

Considering this, the gaslight definition of E-

sports sees a wobbly future in India.

III. Pandemic’s Impact on the E-Sports

Sphere

The pandemic and the era of transforming to the 

virtual world most definitely has kept the air 

fresh in seeing a rise in e-sports in India and 

investments towards e-sports in India. It is 

noted that “the number of smartphone game 

users per week grew from 60% in pre Covid-19 

times to 68% during the lockdown. Similarly, 

the mobile games per user spent went from 151 

minutes before Covid-19 to 218 minutes after 

the lockdown”
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(https://www.digitalstudioindia.com/technolog

y/9707-especially-E-Sports last accessed on 28

November 2021). This, in turn, has attracted 

many e-commerce platforms such as Flipkart 

and Reliance Jio Infocomm Limited to invest in 

terms of hardware, i.e., ROG gaming laptops for 

affordable prices and high-speed data 

availability. The new blooming industry has 

given rise to employment opportunity, futuristic

technology advancement, start-ups and e-sports 

cafés. 

Moreover so, the e-sports industry has seen 

considerable amount of growth and interest

specifically, in the recent times, for instance, 

PUBG Mobile, a Battle Royale game, grew 

gradually since its release and exponentially 

during the lockdown, especially in India. PUBG 

Mobile has been credited as one of the key 

sources that has given pace to gaming and e-

sports in India. PUBG Mobile earned $2.6 billion

in 2020; 64% more than 2019 according to the 

report made in Business Today in November, 

2021

(https://www.businesstoday.in/latest/trends/s

tory/pubg-mobile-earns-26billion-in-2020-64-

more-than-2019-281680-2020-12-16 (last 

accessed on 28 November 2021). “PUBG Mobile 

has a very large user base in India — about 24 

percent of game's App Store and Google Play 

downloads come from the country,” said Craig 

Chapple, Mobile Insights Strategist, EMEA, 

Sensor Tower (Record-Breaking Eight Mobile 

Games Surpass $1 Billion in Global Player 

Spending During 2021 (sensortower.com), last 

accessed on 25 January 2022). 

IV. Bans based on threat to security

Last year, the Government of India banned 

PUBG Mobile and 118 other Chinese apps under 

Section 69A of the Informational Technology 

Act, 2000. The Indian Government stated that 

the apps were posing as a threat to the nation’s 

security by stealing and transmitting 

unauthorised data to servers located outside 

India. The precautionary actions of the Indian 

Government caused disappointment in the e-

sports industry and its gaming community. 

Many e-sports organisations faced problems 

relating to the contracts they had with their 

players due to this unforeseen ban. The e-sport 

players and families who opened up to the idea 

of e-sports as a profession have again gone back 

into their shells due to the uncertain future of e-

sports in the country (Demon in every house’: 

10 arrested in Gujarat for playing PUBG, 

https://www.hindustantimes.com/india-

news/demon-in-every-house-10-arrested-in-

gujarat-for-playing-pubg/story-

7H8wSyILwRRNuYD8F02QBM.html last 

accessed on 28 November 2021).

V. E-Sports Dispute Resolution

It is evident that when there are large stakes 

involved, there is a greater chance of the 

existence of disputes concerning the

agreements, players’ contracts, non-

competence, council rules, tournaments, conflict 

of interest and so on. The recent debate amongst 

the e-sports fraternity is whether there will be a 

mechanism introduced in terms of statutory 

regulation of such disputes. The other debate 

involves the question of which dispute 

resolution mechanism is better equipped to deal 

with these disputes: courts, tribunals for e-

sports or Court of Arbitration for Sport (CAS)

(Lindholm, J. A legit supreme court of world 

sports? The CAS(e) for reform. Int Sports Law 

J 21, 1–5 (2021)).  
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In recent times, it is known that the E-Sports

Tournament Organizer, ESL pro league of 

“Counter Strike: Global Offensive” was the first 

to operate under the World E-Sports Association 

(WESA) arbitration rules and regulations, any 

dispute arising from this league will be heard 

before the Arbitration Court of E-Sports (ACES)

(Esports Essentials: The Legacy of 

Counterstrike, 

https://archive.esportsobserver.com/how-

esports-works-counter-strike/ last accessed on

26 November 2021). Alternatively, Esport 

Integrity Coalition (ESIC), established in 2015, 

further sets out to provide an arena for handling 

disciplinary, corruption and doping issues in e-

sports. As of now, ESIC has gained the legitimacy 

and partnership of UK Gambling Commission (A 

Significant Step for ESIC and the E-Sports 

Community”, https://archive.E-

Sportsobserver.com/E-Sports-integrity-

coalition-adds-uk-gambling-commission-

significant-step-esic-E-Sports-community/ last 

accessed on 25 November 2021). 

VI. Conclusion

It is yet to be seen if e-sports in India will

partner with any of these front running

organizations or choose to formulate its own

arbitration rules and tribunals and become a

leading virtual/physical venue for global and

domestic e-sports arbitration disputes. As the

whole Indian e-sports industry is gaining

investment and support from the government,

we are sure to tell it is blooming. With the bloom

in the industry, we look forward in seeing the

dispute resolution route it chooses.

Pooja Damodaran, LL.M.
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Recent Developments in 
Arbitration (Switzerland): 

Switzerland Is Gearing Up for 
the Future of Arbitration 

I. Introduction

II. The Revision of the Swiss
International Arbitration Law: Soft
Revision of a Well Proven Law

PILA

Revision of the Swiss International 

Arbitration Law

 The scope of application was clarified, 

enhancing legal certainty

at the 

time of the conclusion
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 The formal requirements for arbitration 

agreements are modernized

any other means of 

communication

 Strengthening of party autonomy

 Appointment, challenge and removal 

procedure of arbitrators clarified in more 

detail.

inter alia

juge d'appui

 Codification of the established case law of 

the Swiss Federal Tribunal. 

legal remedies of 

correction, interpretation and 

 of an award

revision of an award

 Support of assistance of foreign arbitral 

proceedings by the Swiss state 

 Admissibility to file submissions in English 

to the Swiss Federal Tribunal
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III. The Establishment of Swiss
Arbitration Centre and the New
Brand Swiss Arbitration:
Strengthening the Backbone of
Arbitration in Switzerland

SCAI

Swiss Rules

Centre

ASA

New Swiss 

Arbitration Centre and Revised Swiss Rules

Swiss Arbitration on the Move

https://www.homburger.ch/en/insights/swiss

-arbitration-is-on-the-move

Swiss Arbitration
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Toolbox

op. cit.

IV. The Revision of the Swiss Rules of
International Arbitration:
Modernization of Well-Established
Arbitration Rules
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Recent Development (Non-
Arbitration): When Winning 

before a Tribunal Isn’t Enough: 
Why Protecting One’s Social 

License is Necessary in Emerging 
Markets 

I. Introduction
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“

Politics, Reason, and the 

Trajectory of Investor-State Dispute Settlement

Enforcing arbitral awards in Sub-Saharan 

Africa--Part 2

II. Enforcement battles with India

Cairn Energy Plc and

Cairn UK Holdings Limited v The Republic of India
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III. Enforcement battles with Tanzania
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IV. Enforcement battle with Russia
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V. Conclusion
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Recent Development (Non-
Arbitration): The Trend Called 

"Compliance" – How Business and 
Human Rights Are Entering The 

Compliance World 

I. Introduction

II. Compliance Monitorship

III. A New EU Directive on Corporate Due
Diligence: Time for Change? 
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IV. The Approach Taken by the UK, France
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V. The EU Global Human Rights Sanctions
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VI. Conclusion
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Webinar Report: ARBinBRIEF – 
S1:E9 COSTS (23 February 2022) 

Webinar

ad 

valorem

ad valorem

ad valorem

ad valorem.

ad 

valorem
Société Licencing Projects SL v 

Société Pirelli
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kompetenz-kompetenz

Webinar Report: ICC YAF - New 
Solutions to Old Problems with 
the Next Generation of 
Arbitrators (16 December 2021) 
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Webinar Report: SIAC-IHCF-
Yoon & Yang: ESG, technology 
and the emerging regulatory 
and disputes landscape (14 
December 2021) 

SIAC
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Webinar Report: ICDR Young & 
International – Lessons Learned 
From COVID’S Impact On 
International And Domestic 
Construction Arbitration (10 
December 2021) 

Webinar
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* * *

Webinar Report: ICC YAF – Don't 
Forget! How Many Details Can a 
Fact Witness Remember? (21 
November 2021) 

Webinar

Report
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Note :  The organisers of the event have requested 

that the following links be added to this Webinar 

Report:  

ICC Arbitration and ADR Commission Report on 

the Accuracy of Fact Witness Memory in 

International 

Arbitration, https://iccwbo.org/publication/icc-

arbitration-and-adr-commission-report-on-the-

accuracy-offact-witness-memory-in-

international-arbitration/ and ICC YAF 

https://iccwbo.org/dispute-resolution-

services/professional-development/young-

arbitrators-forumyaf/  

* * *

Webinar Report: CIArb Young 
Members Group - How Will 
Arbitration Continue to Adapt to 
the Changing World? (15 
November 2021) 
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Disclaimer: The respective authors are the sole 

responsible for the accuracy of the reported 

Webinar contents.  
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